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RI CHARD S. ARNOLD, Chief Judge.

A jury convicted Bernard Rogers of one count of conspiracy to
di stribute nethanphetanmine in violation of 21 U S.C. § 846(a)(1) and two
counts of distribution of nethanphetanine in violation of 21 U S C
8 841(a)(1). The District Court! sentenced him to twenty years
i mpri sonnent on each count, all to run concurrently. Rogers challenges his
convi ctions on three grounds: inproper adm ssion of prior-crines evidence;
an erroneous jury instruction; and sufficiency of the evidence. W affirm

The Hon. Ronald E. Longstaff, United States District Judge
for the Southern District of |owa.



Bet ween 1992 and 1994, Rogers took part in a nmulti-state schene to
di stribute nethanphetanmi ne. He was supplied with the nethanphetanm ne by
Donal d Jones and WIllie Osen of California. Rogers, in turn, supplied
net hanphetamine to Jack Pyle, Jerry Tol kan, and Dennis Rosenboom The
drugs were distributed fromhotel roons in the Des Mines, lowa, and Kansas
Cty, Mssouri, area. Followi ng several years of nmulti-state investigation
by | aw-enforcenent officers, Rogers was indicted and | ater convicted of
conspiracy to distribute nethanphetam ne between Septenber 1992 and My
1994; and distribution of nmethanphetam ne on February 15, 1994, and March
26, 1994. The follow ng evidence was adduced at trial in support of his
convi cti ons.

Rogers owned an auto-repair shop known as B & WAuto Repair, |ocated
i n I ndependence, Mssouri. |In Septenber of 1992, he was linked to a drug
house in Ontario, California. Oficers searched the house and found ten
| oaded firearnms, one pound of nethanphetani ne, and approximately $55, 000
in cash. The link to Rogers cane in the formof a B & W business card
found in a duffle bag carried by Barry Fillpot, who arrived at the house
as the search was proceeding. |In addition to the business card, the bag
cont ai ned drug notes, approximately $20,000 in cash, and round-trip airline
tickets which showed that Fillpot had recently arrived at Ontario
International Airport from M ssouri

The followi ng nonth, October 1992, police responded to an anonynobus
conplaint that drugs were being used at B & W Fillpot, who was the | ead
nmechanic at the shop, gave the officers verbal and witten permssion to
conduct a search. No controlled substance was found.

I n January of 1994, Don Johnson, while driving a car registered to
Rogers and WIllie Omens, was arrested in



| ndependence, M ssouri. The car contai ned approximately $30,000 in cash
and 17.5 grans of nethanphetam ne.

On February 15, 1994, Rogers stayed at The Days Inn in Des Mines,
lowa, with Jack Pyle. Shelia Buschboom an enployee of the Best Wstern
Colonial, testified that Rogers, Pyle, and two other nen checked into the
Best Western Col onial between February 14 and 15, 1994. Just four days
|ater, on February 19, Pyle was arrested at the Bavarian Inn in Des Mines
with 32 grans of nethanphetani ne, a handgun, $10,000 in cash, and a safe.
He testified that he received the drugs from Rogers.

Rogers and Pyle checked into The Inn Mdtel in Des Mines, |owa, on
March 26, 1994. Pyle testified that the two nmen, along with Dennis
Rosenboom conducted a one-pound nethanphetam ne transacti on. Pyl e's
testinony was corroborated by the testinony of Special Agent Vic Mifioz, who
presented docunentary evidence in the form of telephone receipts. In
addition, Connie Newl in, an enployee of The Inn, testified that Rogers and
Pyl e regi stered at The Inn on March 26, 1994.

In April of 1994, officers found a Wstern Uni on noney transfer and
a Federal Express Voucher fromB & Wduring a search of the Donald Jones
residence in Ontario, California. The notes contained a reference to
Rogers concerni ng the sum of $340,500 and the foll owi ng notation: "Bernie
owi ng $57, 000. "

Later in April, Pyle was arrested in Des Mines while in possession
of one-half pound of nethanphetam ne he received from Rogers. Pyle signed
a plea agreement on July 21, 1994, and agreed to cooperate with |aw
enf or cenent . At trial, he testified that Rogers fronted him 15 to 20
pounds of nethanphetani ne at approxi mately $20,000 an ounce. He stated
that he traveled to Rogers's hone in Blue Ridge, Mssouri, to pick up the
net hanphet ami ne and then returned to lowa, where he distributed it



to his custoners. Pyle further testified that Rogers had told himthat he
received the nethanphetam ne fromthe Wst Coast and that his connection
was "WIllie." According to Rogers, the drug nobney was sent by Western
Union fromB & Wto California. Pyle's wife, Carol Pyle, testified that
she was directed by Jack Pyle to transport the proceeds from
net hanphet anmi ne sales in Des Mdiines to Rogers in Kansas City.

Anot her all eged co-conspirator, Jerry Tol kan, also testified agai nst
Rogers. He stated that he received nmethanphetam ne from Rogers and paid
hi m bet ween $12, 000 and $14, 000, plus a horse trailer. Tolkan |later gave
t he nmet hanphet ami ne to Denni s Rosenboom

Based on these facts, and other evidence presented at the trial, the
jury found Rogers guilty of the three counts charged in the indictnent.
Rogers now rai ses the follow ng i ssues on appeal

First, Rogers challenges the adm ssion into evidence of his two prior
state-court convictions. During the trial, the governnent introduced
certified copies of Rogers's prior convictions for unlawful possession of
a controlled substance with intent to distribute, and naintaining a vehicle
where a controlled substance was kept. The convictions occurred in
&l ahoma in 1990.

Rogers argues that adm ssion of this evidence served no pernissible
purpose under Fed. R Evid. 404(b). Specifically, he urges that the state
offenses were not simlar in kind to the current charges. In the
alternative, he urges that the probative value of the evidence does not
outweigh the prejudicial inpact. The governnent clains that the
convictions were probative of Rogers's know edge, and that any error in
admtting the evidence was harnl ess.



Under Rul e 404(b), evidence of prior crines is adm ssible to prove
a defendant's "notive, opportunity, intent, preparation, plan, know edge,
identity, or absence of mistake." Evidence designated for one of these
purposes nust be: (1) relevant to a nmaterial issue raised at trial, (2)
simlar in kind and close in tine to the crine charged, (3) supported by
sufficient evidence to support a finding by a jury that the defendant
committed the other act, and (4) not the cause of prejudice that
substantially outweighs its probative value. United States v. Escobar, 50
F.3d 1414, 1421 (8th Gr. 1995). The trial court has broad discretion when
determning the adnissibility of other-crinmes evidence. |bid.

The issue here is whether Rogers's prior crines are sinmlar in kind
to the crinmes charged in the indictnent. This Court has held that
"testinmony of prior drug transactions is admissible to prove that a
def endant acted knowingly and intentionally." |Ibid. (citations omtted).
VW have recogni zed, for exanple, that a defendant's previous conviction for
| arge-scal e drug dealing nmay be admissible to prove knowl edge in a later
prosecution for conspiracy to distribute the sane drug. United States v.
Shoffner, 71 F.3d 1429, 1432 (8th Cir. 1995) (involvenent in nmarijuana
deal i ng under different circunstances tends to prove know edge in narijuana

conspiracy prosecution). But our cases stop short of recognizing that al

previous drug convictions are simlar in kind to drug charges involved in
a subsequent prosecution of the same defendant. In United States v. Mjia-
Uribe, 75 F.3d 395, 398 (8th GCr. 1996), we held that a defendant's
previous conviction for the single sale of a drug was not sinmilar in kind

to a later conspiracy to distribute the sane drug. Rogers's prior
convictions involved possession of nethanphetamine with the intent to
distribute. This crine, we think, is simlar in kind to distribution of
nmet hanphet am ne, which is the crine charged in two of the three counts
agai nst Rogers.

On the other hand, the probative value of the prior crines



seenms to us quite small. The fact that Rogers had previously possessed
net hanphetanmine with the intention of distributing it may tend to show that
he knew the substance involved in the present case was nethanphetam ne.
Thi s know edge, however, was not really in issue at the trial, except in
the formal sense that a plea of not guilty puts all elenents of a charged
crinme in issue. On the whole, although Rogers has a substantial point, we
are not persuaded that the trial court abused its broad discretion in
admtting this prior-crines evidence.

Rogers's second argunent relates to the "reasonable doubt"
instruction given to the jury. The District Court charged the jury as
foll ows:

A reasonabl e doubt is a doubt based upon reason and
comon sense, and not the nere possibility of
i nnocence. A reasonabl e doubt is the kind of doubt
that would nmake a reasonable person hesitate to
act . Proof beyond a reasonabl e doubt, therefore,
nmust be proof of such a convincing character that a
reasonabl e person would not hesitate to rely and
act upon it. However, proof beyond a reasonabl e
doubt does not nean proof beyond all possible
doubt .

Rogers proffered the addition of the followi ng sentence: "A reasonable
doubt is one that fairly and naturally arises fromthe evidence or |ack of
evi dence produced by the governnment." Appellant's Br. 15. The Court
refused to supplenent its instructions to the jury in this way.

The Constitution requires that a trial court instruct the jury on the
governnent's burden of proof. VMictor v. Nebraska, 114 S. Ct. 1243 (1994).
The instruction nust "convey the concepts of reasonable doubt and

presunption of innocence . . .." United



States v. Collins, 66 F.3d 984, 987 (8th Gr. 1995). However, a "defendant
is not entitled to a particularly worded instruction where the

instruction[] given . . . correctly state[s] the applicable law and
adequately and fairly cover[s] the substance of the requested instruction."
United States v. Parker, 32 F.3d 395, 401 (8th GCr. 1994).

We are confident that the instruction given adequately inforned
Rogers's jury, as it has many others, of the governnent's burden of proof.
The instruction has been repeatedly approved by this Court as an accurate
statenent of the requisite burden of proof. See, e.g., United States v.
Mabry, 3 F.3d 244, 249 (8th Cir. 1993), cert. denied, 114 S. C. 1403
(1994). Thus, it was not error for the Court to refuse to supplenent its

charge to the jury.? The additional |anguage, in any event, says nothing
that is not already obvious to people of conmon sense. That a |ack of
evi dence may cause one to have a reasonabl e doubt is self-evident.

V.

Finally, Rogers clains that the evidence was insufficient to support
his convictions of conspiracy to distribute nethanphetanine and
di stribution of nethanphetan ne. In reviewing this claim we view the
evidence in the light nost favorable to the verdict, giving the governnent
the benefit of all reasonable inferences. Shoffner, 71 F.3d at 1433. W
reverse only if no reasonable jury could have concl uded that the defendant
was guilty beyond a

2Qur sister circuits have considered this exact claim-- that
it was error for the district court to refuse to instruct the jury
t hat reasonable doubt nmay arise from a |lack of evidence -- and
rejected it. See, e.qg., United States v. Baskin, 886 F.2d 383, 388
(D.C. Cr. 1989) (reasonable doubt instruction not error where
court refuses to include "lack of evidence" |anguage), cert.
denied, 494 U S. 1089 (1990); United States v. Tant, 412 F.2d 840,
840-41 (5th Gr.) (sane), cert. denied, 396 U S. 876 (1969); United
States v. Carus; 358 F.2d 184, 187 (2d Gr. 1966) (sane).
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reasonabl e doubt . | bi d.

To prove that Rogers engaged in a drug conspiracy, the governnent
must denonstrate that an agreenent existed between at |east two peopl e;
that the defendant knew of the conspiracy; and that the defendant
intentionally joined the conspiracy. 1lbid. To prove that Rogers engaged
in the distribution of nethanphetam ne, the governnent was required to show
t hat Rogers knowi ngly sold or otherw se transferred nethanphet am ne.

The evidence was nore than sufficient for the jury to find Rogers
guilty beyond a reasonable doubt. Several of Rogers's al | eged co-
conspirators testified against him including Pyle and Tol kan. Their
testinony established that Rogers supplied them with nethanphetanine in
resale quantities on several occasions, including the dates charged in the
i ndi ct nent. United States v. Eneff, 79 F.3d 104, 105 (8th Cir. 1996)
("evidence of multiple sales of resale quantities is sufficient in and of

itself to make a subm ssible case of a conspiracy to distribute"). But we
need not depend solely on the testinony of co-conspirators in this case.
Their testinmony was corroborated by seenmingly disinterested witnesses and
tel ephone records from various hotels where the nen net. Mor eover,
Rogers's business, B & W was directly connected with the transfer of drug
noney from M ssouri to California, as evidenced by Western Union receipts.

Rogers points out that the testinony of his alleged co-conspirators
may have been influenced by their interest in receiving nore |enient
sentences. Self-interest may have been the inpetus for their testinony,
but that fact does not render the testinony incredible. Whether or not
their testinmony was credible was for the jury to decide. United States v.
Jenkins, 78 F.3d 1283, 1287 (8th Cir. 1996). Especially given the extent
of corroborative evidence, it was reasonable for the jury to believe the

al | eged co-conspirators' account of Rogers's involvenent.



The judgnent is affirnmed.
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